
UNIT-1 

 

Introduction: Definition and Kinds of Company 
 

As per the law, a corporation is an artificial person. It has the ability to enjoy rights, fulfill its duties and hold 
property in its own name. Hence, the concept of corporate personality is a singular creation of the law. The 
best example of this is the corporate personality of a company under the Companies Act, 2013. 

Such a corporation under the law has a legal identity of its own. Such a corporation is represented by its 
members and agents. However, unlike a natural person, these corporations have a perpetual existence. 

Such companies and corporations can sue and even be sued upon. Other such examples of institutes with 
corporate personalities include banks, universities, corporate bodies, colleges, an association of persons, 
etc. 

Companies Act 2013: Types of Company 

Type of companies 

Companies can be classified on the basis of ; 

A. Incorporation 

B. Liability of members 

C. Number of members 

D. Ownership 

A. Incorporation 

1. Chartered company 
2. Statutory company 
3. Registered company 

  

1. Chartered company 

 The company which have formed and incorporated under a special charter granted by the king or queen. 

Eg East India company. Bank of England. 

2. Statutory company 



These are companies which are created by means of a special Act of Parliament or any state 
legislature. Eg RBI, Railway 

3. Registered company 

Company formed and registered under companies Act 1956 is called Registered companies. 

B. Liability of members 

1. Limited company 
2. Company limited by guarantee 
3. Unlimited company 

1. Limited company or company limited by share 

Majority of registered companies will be company limited by shares. In case of limited companies liability 
of members will be limited to the amount unpaid on the shares. 

2. Company limited by guarantee 

Here liability of each member is limited by the memorandum to such amount as he may guarantee by the 
memorandum to contribute to the assets of the company in the event of its winding up. 

Such  companies are formed for the promotion of art science, culture, sports etc. 

3. Unlimited company 

A company not having any limit on the liability of its members is termed as unlimited company. 

The members are liable for the debts of the company at the time of winding up. 

C. Number of members 

1. Private company 
2. Public company 

1. Private company 

A private company is a company 

            -which restricts the right to transfer its shares. 

            -limits the number of its members to 50. 

           -prohibits any invitation to public to subscribe its shares. 

2. Public company 



A public company means a company which is not a private company 

E. Ownership 

1. Government Company 
2. Foreign company 
3. Holding and subsidiary company 

1. Government company 

A company is said to be Government Company when 51% of the paid up capital is held by the central 
government or by any state government or partly by central govt or partly by one or more state govt. 

2. Foreign company 

A foreign company is a company incorporated outside India and having a place of business in India. 

3. Holding and subsidiary company 

            À Company which controls another company is known as the holding company and the so 
controlled company is known as subsidiary company. 

One Man Company 

This is a company in which one man holds practically the whole of the share capital of the company, and 
in order to meet the statutory requirement of minimum number of members some dummy members like his 
wife and son holds one or two shares each. 

Distinction between public company & private company. 

  Private Company Public Company 

1. Minimum no of members is 2 Minimum no of members is 7 

2. Maximum no members is 50 No maximum limit 

3. Minimum paid up capital is Rs 1 lakh Minimum paid up capital is 5 lakh 

4. Name must end with the word ‘Pvt Ltd’ Name must end with the word ‘Ltd’ 



5. 
Can commence business immediately 

after incorporation 

It shall have to wait until it receive 

the certificate for commencement 

of business. 

6. 
It cannot invite public to subscribe its 

shares and debentures 

It can invite public to subscribe its 

shares and debentures 

7. 

Minimum subscription is not required for 

allotment of shares. 

  

  

9 

Minimum subscription is required 

for allotment of shares. 

8. 
Need not hold statutory meeting of the 

members. 

It has to hold a statutory meeting 

and file a stat: report. 

9. Quorum required for a meeting is 2. Quorum required for a meeting is 5 

10. There is restriction of transfer of shares  Shares can be freely transferred. 

11. Not required to issue prospectus. Must issue prospectus. 

13. Two directors Three directors 

 

Companies Act 2013: Formation of Company 

The procedure or formation of a company may be divided into four stages; 

1. Promotion 
2. Incorporation 
3. Raising of capital 
4. Commencement of business 

1. Promotion 

 It is the first stage in the formation of a company. 



In this stage the idea of carrying on a business is conceived by a person or a group of persons called 
promoters. They make detailed investigation about the workability of the idea, amt of capital required, 
operating expense etc etc.. 

Before a company an be formed, there must be some persons who have an intention to form a company 
and who take the necessary steps to carry that intention into operation. Such persons are called promoters. 

The promoter is the person who brings a company into existence. 

2. Incorporation 

A company is said to be incorporated  when it is registered with the registrar under the companies act. The 
certificate of incorporation is the birth certificate of the company. A company comes into existence from the 
date mentioned in the certificate. 

Procedure for registration 

The promoter has to first decide the proposed form of company as whether it is to be a public company or a 
private company. 

They may form the company with limited liability , unlimited liability  or limited by guarantee. 

 They have to decide the name of the company agreeable and desirable to all. For eg if the name proposed 
is identical with or closely resembles the name of an existing company , it is undesirable. 

For getting registration an application has to be made to the registrar. The application shall be accompanied 
by the following documents: 

1. Memorandum of association 
2. Articles of association 
3. A statement of nominal capital 
4. A notice of address of the registered office of the company. 
5. A list of directors and their consent to a act signed by them 
6. A declaration that all the requirements of the act have been complied with. Such declaration shall be signed 

by an advocate of high court or supreme court or a chartered accountant who is engaged in the formation 
of company 

Certificate of incorporation 

If the registrar is satisfied that all the requirements of the act have been complied with he shall register the 
company and issue a certificate of incorporation. 

Conclusive proof 

Once a company is registered incorporation cannot be challenged subsequently. The certificate of 
incorporation is a conclusive evidence of the fact that- 

1. all the requirements of the act have been complied with. 



2. company is duly registered. 
3. company came into existence on the date of certificate. 

Advantages of incorporation 

1. Transferability of shares 
2. Separate legal entity 
3. Perpetual succession 
4. Common seal 
5. Separate property 
6. Capacity to sue 

3. Raising of capital 

After incorporation a company can raise capital by issuing shares. A private company cannot issue shares 
to public. 

In case of public company a copy of prospectus is filed with the registrar and it will be issued to the public. 
Those who are intended in purchasing share are required to send their application money to 
company’s  banker. 

 On the last date fixed for the receipt of application if the company has received application equal to minimum 
subscription the directors will start with allotment of shares. 

4. Commencement of business 

A private company may commence its business immediately after incorporation. 

But a public company cannot commence business immediately after incorporation but it has to obtain a 
certificate of commencement from the registrar. 

UNIT-2  

Memorandum and Articles of Association, Prospectus 

MEMORANDUM OF ASSOCIATION 

Memorandum of association for a company is like the constitutional law for a country. It is the document 
which contains  the rules regarding constitution and activities of the company. It is a fundamental charter 
of the company. 

It defines the extent of powers of the company, beyond that it cannot go. It is a document filed at the time 
of incorporation. 

It is a public document ie any interested public can get a copy on payment of prescribed fees. 

Contents of memorandum 



1. Name clause 
2. Registered office clause 
3. Object clause 
4. Liability clause 
5. Capital clause 
6. Association clause or subscription clause. 

1.Name clause 

The first clause of memorandum requires a company to state its name 

Rules:-Should not adopt identical with or resembles that of an existing company.  Ltd for public company 
and Pvt Ltd for private company. Should not use a name prohibited by the Name and Emblems Act.  

2. Registered office clause 

The memorandum must specify the state in which the registered office of the company is to be situated. 

3. Object clause 

This is the most important clause of the memorandum of association. It defines the object of the company 
and the extent of its powers. The object of the company must be state very clearly and a company cannot 
do anything beyond object clause. The objects of the company shall not be illegal or against public policy.  

4. Liability clause 

This  clause state the nature of liability of members. 

5. Capital clause 

This clause contains the  total amount of capital with which the company is registered. This capital is 
known as authorized capital or nominal capital or registered capital. 

6. Association clause or subscription clause 

The memorandum concludes with subscription clause. The memorandum must be subscribed by at 
least  7 persons in case of public company and 2 in case of private company. Each subscriber must sign 
the document and write the number of shares taken by him. 

ALTERATION OF MEMORANDUM 

The alteration of the memorandum is possible only by strictly following the procedure laid down in the Act 

1. Alteration of a name clause 

The name of a company can be changed by passing a special resolution and with approval of central govt. 
If a company is registered with a name which is in the opinion of central govt is identical with or too closely 
resemble to the name of an existing company, it can be changed by passing an ordinary resolution but 
with the approval of central govt . 



2. Alteration of registered office clause 

If the shift of office is within local limits, ie from one place to another place in the same city , town or village 
that can be done by giving a notice of change to registrar. 

If the shift is outside local limits, a special resolution has to be passed. 

If the shift is from the jurisdiction of one registrar to another’s the special resolution should be confirmed by 
the regional director of the state. (new sec 17 A Amendment Act 2000) 

3. Alteration of object clause 

The alteration of object clause is subject to so many restrictions. A company may change its objects for 
the following purposes; 

1. To carry business more economically or more efficiently. 
2. To attain its main purposes by new or improved means. 
3. To enlarge or change local area of operation 
4. To restrict or abandon any of its objects specified in the memorandum. 
5. To amalgamate the company with any other company. 
6. to sell or dispose of the whole or any part of the undertaking of the company. 

–A special resolution and approval of company law board is necessary for alteration. 

4. Alteration of liability clause 

Liability clause cannot be altered so as to make the liability of members unlimited. 

5. Alteration of capital clause 

Alteration can be made to 

1. To increase share capital 

2.To convert fully paid share to stock 

3.Cancellation of shares  etc 

Doctrine of ultra vires 

Memorandum contains  the rules regarding constitution and activities of the company. It is a fundamental 
charter of the company. It defines the extent of powers of the company, beyond that it cannot go. 

A co can act and function within the limits of memorandum. Any act which is beyond the memorandum 
is ultra vires the company. Such acts are void . 

Ultra means beyond and vires means powers. So ultra vires means ‘beyond powers’. 



The purpose of this doctrine is to helps the shareholders , creditors and every third person dealing with the 
company to ensure that their investment are not diverted to unauthorized objects. 

ARTICLES OF ASSOCIATION 

Articles of association are the internal regulations of the company and are for the benefit of shareholders. 
These are the rules and regulation relating to the internal management of a company. The article define 
the mode and form on which the business of the company is to be carried on. 

UNIT-3 

 

Shares, Share Capital 

SHARES 

The capital of a company is divided into a number of equal parts known as shares. 

“The interest of a shareholder in the company, measured by a sum of money, for the purpose of liability in 
the first place and of interest in the second, but also consisting of a series of mutual covenants entered into 
by all shareholders.” — Farewel, J. 

Section 2(46) of Companies Act. 1956, defines it as “a share in the share capital of a company, and includes 
stock except, where a distinction between stock and shares is expressed or implied.” 

Kinds of Shares 

Companies issue different types of shares to mop up funds from various investors. Before Companies Act 
1956, public companies used to issue three types of shares, i.e., Preference Shares, Ordinary Shares and 
Deferred Shares. The Companies Act, 1956 has limited fie type of shares to only two— Preference shares 
and Equity Shares. 

Different types of shares are issued to suit the requirements of investors. Some investors prefer regular 
income, though it may be low, others may prefer higher returns and they will be prepared to take risk. So, 
different types of shares suit different types of investors. If only one type of shares are issued, the company 
may not be able to mop up sufficient funds. 

SHARE CAPITAL 

The amount of capital which a company may raise in future is mentioned in capital clause of the 
Memorandum of Association. The capital is fixed after making careful analysis of present and future 
requirements of the company. 

The company’s capital may be divided into following categories: 

(a) Authorized or Nominal Capital 



This is the maximum amount of capital which a company can issue. The company, in no case, can issue 
more capital than authorized by its Memorandum. It is called Authorized Capital because the company has 
an authority to issue this much capital. The maximum limit of capital to be issued is fixed at the time of 
registration of the company that is why it is called Registered Capital also. While deciding about authorized 
capital, present and future needs of the concern should be taken into consideration. 

The company can fix any amount as authorized capital. In case a company wants to issue more capital than 
authorized, it will have to alter capital clause in the Memorandum. The alteration of this clause involves lot 
of formalities. The authorized capital is divided into a number of shares. It may be written as the authorized 
capital of the company will be Rs. 10 lakhs, divided into 10,000 shares of Rs. 100 each. It is not necessary 
that the whole of authorized capital be issued for subscription. The company can issue shares as per its 
requirements. The authorised capital fixes only the maximum limits beyond which it cannot go. 

(b) Issued Capital 

The company will issue shares according to its requirements. It may not need the entire capital at one time. 
Rather, capital needs go along with its development stages. The capital which is offered to the public for 
subscription is known as Issued Capital. The part of capital which is not issued is known as unissued capital. 
If out of 10,000 shares of Rs. 100 each, the company issues 8,000 shares for public subscription, then Rs. 
8 lakhs will be issued capital and Rs. 2 lakhs will be unissued capital. 

(c) Subscribed Capital 

The shares issued by the company for public subscription may not be applied for in full. Subscribed capital 
denotes the share capital taken up by the public. Continuing the earlier example, suppose the public 
subscribed for only 5,000 shares out of 8,000 shares issued ; then subscribed capital will be Rs. 5 lakhs. 
The issued and subscribed capitals can be same also. 

If all the 8,000 shares are subscribed for by the public then issued and subscribed capital will be Rs. 8 lakhs. 
The subscription of share capital depends upon reputation of the company. If the company carries a sound 
reputation, it will have no problem in selling the shares. 

The applications for shares may be more or less than the number of shares offered by the company. If the 
applications are for more shares than the issued, it is known as Over subscription. On the other hand, if 
applications are far less shares than offered for subscription, it is known as under subscription. 

(d) Called-up Capital 

After the receipt of share applications, the Board of Directors makes allotment of shares to the applicants. 
Certain amount is payable on application and the balance is called at the time of allotment and calls. The 
capital is called up as per requirements for funds. The amount of capital is called called- up capital. 

Taking the earlier example, suppose the company calls for Rs. 50 per share out of Rs. 100; then called up 
capital will be Rs. 4 lakhs, if all the 8,000 shares have been subscribed for. The part of capital which has not 
been called-up is known as Un-called capital. The shareholders are under obligation to pay the money 
whenever it is called-up. 

(e) Paid-up Capital 



The amount of capital actually received is termed as Paid-up Capital. The shareholders are asked to pay 
the calls within a certain period. In case whole of the called-up money has been received from the 
shareholders, called-up and paid-up capital will be the same. There may be some defaulters and the money 
which has not been received is called calls-in-arrears. Continuing with the earlier example, if Rs. 3, 75,000 
have been received out of Rs. 4 lakhs, then paid-up capital will be Rs. 3, 75,000 and Rs. 25,000 will be calls 
in-arrears. 

(f) Reserved Capital 

A limited company may earmark a part of uncalled capital as Reserved Capital. The reserved capital is 
called-up only in case of winding up of the company. This is done in order to create confidence in the minds 
of the creditors. Capital can be reserved by passing a special resolution by the shareholders. 

Share Capital: Transfer and Transmission 

Transfer of shares refers to the intentional transfer of title (rights as well as duties) to shares by one person 
to another. There are two parties to transfer of shares, i.e. transferor and transferee. 

The shares of the public company are freely transferable unless there is an express restriction provided in 
the articles of association. However, the company can refuse the transfer of shares, if it has a valid reason 
for the same. In the case of a private company, there is a restriction on the transfer of shares subject to 
certain exceptions. 

Transfer of shares: Procedure and Scope 

“When joint stock companies are established, the great object was that the shares should be capable of 
being easily transferred.” 

One of the most important features of a Company is that its shares are transferable. Rights of a shareholder 
to transfer his share are always subject to provisions in Articles of Association. Upon incorporation a 
company acquires its own independent legal personality and distinct entity, and its shareholders acquire the 
right to hold and transfer shares. A Company limited by guarantee and having no share capital, no transfer 
of share is involved as there are no shares to transfer. A member of such a company may transfer his 
‘interest’ as per section 82 that allows for transfer of shares or ‘other interest.’ 

1.1 Need for an instrument of transfer 

Shares are moveable goods. The ownership of moveable goods may be transferred by delivery of 
possession, but as per section 36 there is a contractual relationship between the members and the company. 
When shares are transferred the contractual relationship is assigned to the transferee which requires an 
instrument of transfer. Transferring a share involves a series of steps, first an agreement to sell, then 
execution of a deed of transfer and finally registration of the transfer. Section 108 lays down the procedure 
for transfer. 

1.2Procedure for transfer of Shares 

1) Instrument of transfer must be executed by both transferor and transferee. 

2) It must be duly stamped 



3) It must be delivered to the company along with certificate relating to shares transferred 

4) Must be in the prescribed form and presented to prescribed authority. 

Section 108 requires the transfer to be in a proper instrument of transfer known as ‘Share Transfer Form’ 
which is required to be presented to the Registrar of Companies before it is signed and filled up by the 
transferor. Any instrument of transfer which is not in conformity with these provisions shall not be accepted 
by the company. In cases of hardship the Central Government may extend the period of time. The transferee 
becomes a member of a company only when the transfer is registered by the company. 

In Prafulla Kumar Rout v. Orient Engg. Works (P.) Ltd it was observed that all that section 108 requires is 
that before delivery, the stamps should be affixed. However, in Mathrubhumi Printing & Publishing Co. Ltd. 
v. Vardhaman Publishers Ltd., the Kerala High Court observed that instrument is unstamped if the it is not 
properly executed. Cancellation of the stamps by the staff of the company does not make the transfer 
instrument duly stamped. Provisions of Section 108 are inapplicable to transfer where transferee or 
transferor are entitled as beneficial owners in the records of depository. 

1.3 Demat Shares 

In the case of fresh issue (IPO), the investor would indicate his choice in the application form, if he opts to 
hold the security in the depository mode, commonly known as ‘demat’ mode. An investor, who opts for a 
depository mode may at any time, opt to choose out of it and claim share certificate from the company by 
substituting his name as the registered owner in the place of the depository. Ownership changes in the 
depository system will be made automatically on the basis of delivery vs. payment. The provisions of section 
108 are inapplicable to transfer where transferee and transferor are entered as beneficial owners in records 
of depository. 

Under the depository system securities may be dematerialized that may be transferred by recording entries 
in a depository. SEBI (Disclosure and Investor Protection) Guidelines, 2000 stipulates that no company shall 
make public or offer sale of securities unless it enters into an agreement with the depository or gives an 
option to its shareholders to hold securities in dematerialized form no stamp duty is charged. 

Where there is an immediate and unconditional transfer of shares with stipulation for determination of 
consideration for transfer to be mutually agreed on in future, it cannot not be said that agreement for transfer 
of shares was conditional on determination of price of shares. Forgery does not confer any title because it 
is not merely an absence of free consent but there is no consent at all. 

1.4 Time Limit 

As per section 113, a company is required, within 2 months after the application for transfer, to deliver the 
share certificates duly transferred. In Re, Reliance Industries Ltd. the company failed to deliver shares within 
the prescribed time of 2 months. CLB fined the company and share transfer agents. The default under 
section 113 is a continuing offence and, therefore, shall not be subject to limitation. 

1.5 Board of Directors- Power of refusal 

Where the AoA of a Company give power to the Board to refuse registration of a transfer of shares, such 
power must be exercised by a resolution of the Board. The Board may refuse to register the transfer as long 



as they are acting in the interests of the Company, but if they exercise their discretion to refuse malafide, 
i.e. they act oppressively or corruptly, the CLB or the Court will now interfere and order registration. 

AoA of a company may be specific and empower the BOD to refuse to register transfers on certain specific 
grounds. Thus, where AoA of a company contain a provision to the effect that no share shall be transferred 
to an outsider if any member of the Company was willing to purchase the same at fair price to be determined 
by the directors, and transfer to an outsider shall be allowed only when the Board of Directors was unable 
to find a willing member within a stipulated period; the directors having offered to purchase those shares, 
the question of registering shares in favour of an outsider not arise. The refusal to register transfer of shares 
on the ground that the transferor had been indulging in acts which were against the interests of the company 
is not right. As per section 111 if a Company refuses to register the transfer of shares, within 2 months from 
the date of lodging the instrument of transfer, send notice of refusal to the transferor or transferee giving 
reasons. CLB on appeal may direct the registration of the transfer. 

In Hemanigiri Finance & Leasing (P.) Ltd v. Tamilnad Mercantile Bank Ltd., the CLB/ Tribunal held that there 
is no blanket authority available to a company to refuse registration of transfer, even if Articles provide 
absolute discretion. When the Articles do not provide for any powers for refusal, the company cannot refuse. 

In case of refusal, on appeal to the CLB/Tribunal, it is always for the party assailing the decision of the BOD 
to demonstrate that such decision suffers from unsustainable reasons. The Tribunal while dealing with an 
appeal against refusal may, after hearing the parties, either dismiss the appeal or, by order, direct that the 
transfer shall be registered by the Company and the company shall comply with such order within 10 days 
of the receipt of the order. 

Certification of an instrument of transfer lodged with the company is a process in which the company certifies 
on the instrument of transfer that the share certificate as stated in the certification stamp has been lodged 
with the company for registration of transfer. It is an endorsement made by the company on the instrument 
of transfer lodged, to the effect that stated above. It is a kind of receipt. This provision has been made to 
facilitate the sale of smaller number of shares in case the share certificate is for a larger number of shares . 

1.6 Rights of transferees 

Till the company has registered the transfer, the name of the transferor continues to appear in the register 
of members and thus he continues to be the lawful owner but transferee is the beneficial owner (cestui que 
trust). In order to protect the interest of the transferees; section 206A was added by the Amendment Act, 
1988 which provides that where any instrument of transfer of shares has been delivered to the company for 
registration and transfer has not been registered, the right to dividend, rights shares and bonus shares will 
be kept on hold. This dividend would be kept in an “Unpaid Dividend Account”  unless the company is 
authorized by the registered holder of such shares in writing to pay dividend to the transferee. 

1.7 Blank Transfer 

Where a shareholder signs a share transfer form without filling in the name of the transferee and hands it 
over along with the share certificate to the transferee thereby enabling him to deal with the shares, he is 
said to have made a transfer ‘in blank’ or a ‘blank transfer’. It is not a negotiable instrument because it may 
be transferred by mere delivery. Accordingly, the title of the transferee acquiring shares through a blank 
transfer is subject to the title of the transferor. 

A bona fide transferee from a person who has acquired a blank transfer form by fraud does not acquire good 
title to the shares included in the deed. A transfer in blank, when accompanied by a share certificate, carries 



to the transferee both the legal and equitable rights to the shares and also the right to call upon the company 
to register the transfer. This right to get himself registered as a member is available to the transferee even 
after the death of the transferor. Blank transfer, however, results in loss of stamp duty and income tax. To 
prevent abuse of blank transfer subsections (1A) and (1B) of section 108 were introduced in 1965. 

1.8 Right to Pre-emption 

It is a common practice to provide in the articles that any member intending to transfer his shares must offer 
the shares first to other members of the company. Such restrictions are not invalid. The conditions imposed 
and the formalities prescribed by the articles are mandatory. The pre-emption clause does not, however, 
completely bar transfers to outsiders. 

1.9 Restrictions on Transfer of Shares 

General grounds 

Malafide instrument of transfer, inadequacy of reasons, irrelevant considerations and bad delivery of transfer 
documents, contravention of law, prejudicial to company or public interest and stay order by Court are the 
reasons when transfer of shares can be restricted. 

Transmission of Shares 

There are some cases when the transfer of shares occurs due to the operation of law, i.e. when the 
registered shareholder is no more, or when he is insolvent or lunatic. Transmission of shares also occurs 
when the shares are held by a company, and it is wound up. 

The shares are transferred to the legal representative of the deceased and the official assignee of the 
insolvent. The transmission is recorded by the company when the transferee gives the proof of entitlement 
of shares. 

A company shall not register a transfer of securities of the company, or the interest of a member in the 
company in the case of a company having no share capital, other than the transfer between persons both 
of whose names are entered as holders of beneficial interest in the records of a depository, unless a proper 
instrument of transfer, in such form, duly stamped, dated and executed by or on behalf of the transferor and 
the transferee and specifying the name, address and occupation, if any, of the transferee has been delivered 
to the company by the transferor or the transferee within a period of sixty days from the date of execution, 
along with the certificate relating to the securities, or if no such certificate is in existence, along with the letter 
of allotment of securities: 

The significant differences between transfer and transmission of shares are provided below: 

1. When the shares are transferred by one party to another party, voluntarily, it is known as transfer of shares. 
When the transfer of shares happens due to the operation of law, it is referred to as transmission of shares. 

2. Transfer of shares is done intentionally whereas death, bankruptcy and lunacy are the reasons for 
transmission of shares. 

3. The transfer of shares is initiated by the parties to transfer, i.e. transferor and transferee. Unlike transmission 
of shares which is initiated by the legal representative of the concerned member. 

4. Transferee pays an adequate consideration to the transferor for the transfer of shares. In the case of 
transmission of shares, no consideration shall be paid. 



5. Execution of valid transfer deed is necessary when there is the transfer of shares, but not in the transmission 
of shares. 

6. When the transfer is completed, the liability of the transferor is over. On the other hand, the original liability 
of shares exists. 

7. Stamp duty is payable on the market value of shares in case of transfer while in the transmission of shares 
no stamp duty is to be paid. 

Comparison 

BASIS FOR 
COMPARISON TRANSFER OF SHARES TRANSMISSION OF SHARES 

Meaning 

Transfer of shares refers to the 

transfer of title to shares, voluntarily, 

by one party to another. 

Transmission of shares means the 

transfer of title to shares by the 

operation of law. 

Affected by Deliberate act of parties. 
Insolvency, death, inheritance or 

lunacy of the member. 

Initiated by Transferor and transferee Legal heir or receiver 

Consideration 
Adequate consideration must be 

there. 
No consideration is paid. 

Execution of valid 

transfer deed 
Yes No 

Liability 
Liabilities of transferor cease on the 

completion of transfer. 

Original liability of shares continues to 

exist. 

Stamp duty 
Payable on the market value of 

shares. 
No need to pay. 

 

Companies Directors: Appointment, Power 

Appointment 

SECTION 152 OF THE COMPANIES ACT, 2013 – APPOINTMENT OF DIRECTOR 

An individual who is appointed or elected as the member of the board of Directors of a Company, who, along 
with the other directors, has the responsibility for determining and implementing the policies of the company. 

Director is an individual who directs, manages, oversees or controls the affairs of the Company. 



A director is a person who is appointed to perform the duties and functions of a company in accordance with 
the provisions of The Company Act, 2013. 

As per Section 149(1): Every Company shall have a Board of Directors consisting of Individuals as director. 

They play a very important role in managing the business and other affairs of Company. Appointment of 
Directors is very crucial for the growth and management of Company. 

APPOINTMENT OF DIRECTORS UNDER COMPANIES ACT 2013:  

TYPE OF COMPANY APPOINTMENT MADE 

Public Company or a Private Company 

subsidiary of a public company 

1. 2/3 of the total Directors appointed by 

the shareholders. 

  

  

2.Remaining 1/3 appointment is made as 
per Articles and failing which, 
shareholders shall appoint the remaining. 

Private Company which is not a 

subsidiary of a public company 

1. Articles prescribe manner of 

appointment of any or all the Directors. 

  

  

2. In case, Articles are silent, Directors 
must be appointed by the shareholders 

 *Nominee Directors can be appointed by a third party or by the Central Government in the case of 
oppression or mismanagement. 

REQUIREMENT OF A COMPANY TO HAVE BOARD OF DIRECTORS:  

Private Limited Company Minimum Two Directors 

Public Limited Company Minimum Three Directors 



one person Company Minimum One Director 

 * A company may appoint more than (15) fifteen Directors after passing a special resolution. 

*Further, every Company should have one Resident Director (i.e. a person who has lived at least 182 days 
in India during the financial year) 

Director’s appointment is covered under section 152 of Companies Act, 2013, along with Rule 8 of 
the Companies (Appointment and Qualification of Directors) Rules, 2014. 

QUALIFICATIONS FOR DIRECTORS: 

According to The Companies Act no qualifications for being the Director of any company is prescribed. The 
Companies Act does, however, limit the specified share qualification of Directors which can be prescribed 
by a public company or a private company that is a subsidiary of a public company, to be five thousand 
rupees (Rs. 5,000/-). 

New Categories of Director 

 Resident Director: 

 This is one of the most important changes made in the new regime, particularly in respect of the appointment 
of Directors under section 149 of the Companies Act, 2013. It states that every Company should have at 
least one resident Director i.e. a person who has stayed in India for not less than 182 days in the previous 
calendar year. 

Woman Director 

Now the legislature has made mandatory for certain class of the company to appoint women as director. As 
per section 149, prescribes for the certain class of the company their women strength in the board should 
not be less than 1/3. Such companies either listed company and any public company having- 

1. Paid up capital of Rs. 100 cr. or more, or 
2. Turnover of Rs. 300 cr. or more. 

Foreign National as a Director under Companies Act, 2013 

Under Indian Companies Act, 2013, there is no restriction to appoint a foreign national as a director in Indian 
Companies along with six types of Directors which are appointed in a company, i.e., Women Director, 
Independent Director, Small Shareholders Director, Additional Director, Alternative and Nominee Director. 
By complying with the Companies Act, 2013 (hereinafter referred as “The Act”) read along with the 
Companies (Appointment and Qualifications of Directors) Rules, 2014 (hereinafter referred as “The Rules”) 

Restrictions on number of Directorships 

The Companies Act prevents a Director from being a Director, at the same time, in more than fifteen (15) 
companies. For the purposes of establishing this maximum number of companies in which a person can be 
a Director, the following companies are excluded: 



A “pure” private company; 

An association not carrying on its business for profit, or one that prohibits the payment of any dividends; and 

A company in which he or she is only appointed as an Alternate Director. 

Failure of the Director to comply with these regulations will result in a fine of fifty thousand rupees (Rs. 
50,000/-) for every company that he or she is a Director of, after the first fifteen (15) so determined. 

Power 

The directors are considered as the head and brain of a company. When the brain functions, the company 
is said to function. For the proper functioning, the directors should be properly entrusted with some powers. 
The directors generally acquire their powers from the provisions of the Articles of Association and then from 
the Companies Act. 

1. General Powers of a Company Director 

As per Sec. 291 of the Act, the Board is entitled to exercise all such powers and to do all such acts and 
things as the company is authorized to do. The exceptions are the acts, which can be done by the company 
only in the general meetings of the members as required by law. 

Specific Powers of a Company Director 

A) As per Sec. 262, in the case of a public company or a private company, which is a subsidiary of a public 
company, the power to fill a casual vacancy of directors is to be exercised at a Board meeting. 

B) As per Sec. 292, the following powers of the company shall be exercised by the Board by means of 
resolution passed at the meeting of the Board: 

• To make calls, 
• To issue debentures, 
• To borrow moneys by other means, 
• To invest the funds of the company, and 
• To make loans. 

The last three powers cannot be delegated to the Manager or to a Committee of Directors but must be 
exercised only at a Board meeting. 

3. Powers of Director subject to the Consent of the Company 

The directors of a public company or of a private company can exercise the following powers, which is a 
subsidiary of a public company only with the consent of the company in the general meeting: 

• To sell, lease or otherwise dispose of the undertaking of the company. 
• To remit or give time for repayment of any debt due to the company by a director. 
• To invest the sale proceeds of any property of the company in securities other than trust securities. 



• To borrow moneys where the moneys already borrowed (other than temporary) exceeds the total of the 
paid-up capital and free reserves of the company. 

• To contribute to charities and other funds not directly relating to the business of the company or to the 
welfare of the employees in any year in excess of Rs.50,000 or 5% of the average net profits of the three 
preceding financial years whichever is greater. 

4. Powers of Director subject to the Consent of the Central Government 

A) As per Sec. 268, any provision relating to the appointment or reappointment of a Managing Director can 
be altered by the Board with the consent of the Central Government. 

B) As per Sec. 295, the Board, subject to the Central Government’s consent, has the power to appoint a 
person for the first time as a Managing Director. 

C) As per Sec. 295, the Board, only with the previous approval of the Central Government, can make any 
loan or give any guarantee or provide any security in connection with a loan made by any other person to: 

• Any of its directors or any director of its holding company, or 
• Any partner or relative of such director, or 
• Any firm in which any such director or relative is a partner, or 
• Any private company of which any such director is a member or director, or 
• Anybody corporate, 25% or more of whose total voting power may be exercised or controlled by any such 

director or two or more directors together, or 
• Anybody corporate, whose Board or Managing director or Manager is accustomed to act in accordance with 

the directions or instructions of any director or directors of the leading company. 

Subject to the approval of the Government, the Board has the power to invest in the shares of another 
company in excess of the limits specified in Sec. 372. 

UNIT-4  

Capital Management: Borrowing powers, Mortgages and Charges 

Every trading company has an implied power to borrow, as borrowing is implied in the object for which it is 
incorporated. A trading company can exercise this power even if it is not included in the Memorandum. 
However non-trading company has no implied power to borrow and such power can be taken by it implied 
power to borrow and such power can be taken by it by including a clause to that effect in the Memorandum. 

The ability to borrow more funds. A person or company with a great deal in assets and little in debt is likely 
to have greater borrowing power than a person or company in the opposite position. 

Restrictions on borrowing power 

• A public company can borrow only after the receipt of Commencement Certificate. [Section 149(1)]. But 
a private company can borrow immediately after the incorporation 

The Board of Directors may borrow moneys by passing a resolution passed at the meetings of the Board. 
The board may delegate its borrowing powers to a Committee of Directors. Such a resolution should 
specifically mention the aggregate amount upto which the moneys can be borrowed by the Committee, the 



Managing Director, Manager or any other principal officer of the company on such conditions as it may 
prescribe [Section 292 (1) (c)] 

• The moneys borrowed together with the moneys already borrowed by the company (excluding loans 
obtained from banks i.e. working capital) shall not exceed the aggregate of the paid up capital and the free 
reserves. [Section 293(1)(d)] 

• It may be noted that a company may borrow in excess of its paid up capital and free reserves if it is so 
consented and authorized by the shareholders at a general meeting. 

Transactions, which are not borrowing 

• Temporary loans (repayable within six months or on demand) obtained from the company’s banker in the 
ordinary course of business. 

• Borrowing of money by a banking company in the ordinary course of business. 
• Hire purchase and leasing transactions. 
• Purchase of machinery on deferred payment. 

Ultra Vires Borrowing 

• A Company is said to resort to ultra vires borro wing if it exceeds the authority given to it in this respect by 
the Companies Act, the Memorandum and the Articles of the company. An act of borrowing by the company 
may be ultra vires (outside the power of) the company or ultra vires the directors or ultra vires the Articles. 

• Void ab initio borrowings – Where such loan is ultra vires the company, such loan is null and void and does 
not create an actionable debt. Any securities given in respect thereof are inoperative. Thus, the lender 
cannot sue the company for the return of the loan and shall be under an obligation to return back the 
securities, if any. 

However, if the lender has acted in good faith that is without any knowledge that the company borrowed the 
money beyond its powers, he may have the following remedies 

1. Injunction: If the company has not spent the money so borrowed, the lender may obtain an injunction order 
against the company restraining it from spending the amount and recover the same. 

2. Restitution: If the money has been invested in some particular asset, he may claim that asset, or if such 
asset cannot be ascertained he may claim that any increase in the assets as a result of such borrowing be 
restored to him in the even of a winding up. 

3. Subrogation: If the money has been applied in paying off some debts of the company, he is entitled to step 
into the shoes of the creditors so paid off and can rank as a creditor of the company to the extent of the 
money so applied. 

4. Suit for breach of warranty: The lender may sue the directors personally for breach of implied warranty of 
authority and claim damages for the same. 

5. Ratification of borrowing: If the borrowing power exercised by the company is ultra vires the Memorandum, 
that is beyond the powers given to its by the Memorandum, such borrowing cannot be ratified afterwards in 
any way, even by a unanimous resolution of the shareholders in a general meeting. 

But if the borrowing is ultra vires the Articles, but intra views the Memorandum the act of borrowing can be 
ratified by the shareholders in general meeting by altering the Articles or by passing a resolution as per 
Articles. 



If the borrowing is ultra vires the directors but intra vires the Memorandum, that is within the powers given 
by the Memorandum but beyond the authority of the directos, the company in general meeting may ratify 
such act of the directors. In that case the debt will be valid and binding on the company. 

BORROWINGS & CHARGES 

Even if the borrowing is not ratified by the company, the lender in good faith will be protected since the 
directors in borrowing the money had acted as agent of the company. However in that case the directors will 
be liable to indemnify the company against the loss incurred thereby. 

• Even in the case of unauthorized borrowings, the company will be liable to repay, I it is shown that the money 
had gone into company’s pocket [Lakshmi Ratan Cotton Mills Co. Ltd v. J K Jute Mills Co; Ltd (1957) 27 
Comp. Cas. 660 (All).] 

CHARGES 

• Borrowing has become an equally important method along with share capital of financing projects. Corporate 
borrowing has its own peculiarities. No single individual may in normal circumstances be in a position to 
meet the loan requirements of a company. Loan-money has, therefore, to be raised from a large number of 
individuals very much in the same way as share capital. Loans may have to be obtained in a sequence one 
after the other. 

• The problem was solved by the evolution, on the one hand, of debentures and, on the other, of the concept 
of floating charge, both being reserved only for the corporate sector. The same assets are charged to several 
lenders and also to several lenders in a series. That raises a question as to who shall have priority. This 
gave rise to the concept of pari passu ranking. Since other trade creditors have also to seek payment only 
out of the company’s assets, the problem had to be tackled as to how they should know, before supplying 
more credit, what assets would be available as security for their payments? 

• The Act prescribes for registration of charges with the Registrar of Companies, and also gives a list of assets 
a charge on which must be registered. Registration of charges identifies the assets, which are subject to the 
charge. It becomes a source of knowledge, and, therefore, operates as constructive notice and a protection, 
to “all classes of persons interested in knowing the assets position of the company. It makes the charge 
effective against all quarters including the liquidator. 

Types of charges 

1. Fixed charge: a charge is fixed when it is made specifically to cover definite an ascertained assets of 
permanent nature such as land, building, o heavy machinery. A fixed charge passes legal title to certain 
specific assets and the company loses the right to dispose of the property unencumbered, though the 
company retains possession of the property. 

2. Floating charge: it is a charge on the current assets of the company, present or future which 

changes from time to time in the ordinary course of business e.g. stock in trade, bills receivable, cash in 
hand, work in progress, goods in transit, inventory etc. 

(i) When the company goes into liquidation; 

(ii) When the company ceases to carry on the business; 

(iii) When the creditors or the debenture holders take steps to enforce this security e.g. by appointing receiver 
to take possession of the property charged; 



(iv) On the happening of the even specified in the deed. 

Registration of charges [Section 125] 

• The security created and charged for the following purposes must be registered with the ROC within 30 days 

(or further period of 30 days with additional fees) after the date of their creation: 

(i) Securing any issue of debentures; 

(ii) Uncalled share capital of the company; 

(iii) Any immovable property; 

(iv) Book debts, stock in trade or other current assets of the company; 

(v) Any movable property (not being a pledge); 

(vi) Calls made but not paid; 

(vii) IPRs of the company. 

• The ROC shall with respect to each company maintain a Register of charges containing all the specified 
particulars. Upon registration of charge by the company, ROC shall issue a Certificate of charges, which 
shall be conclusive evidence. 

Memorandum of satisfaction [Section 138-140] 

• On payment or satisfaction of any charge in full, the company must notify the fact to the ROC within 30 days 
from the date of such payment or satisfaction. The ROC shall on receipt thereof, shall record the same after 
send due notice to the concerned creditor and on receipt on him being satisfied (the creditor may issue NOC 
to the satisfaction) shall register the satisfaction of the charge. A memorandum of satisfaction shall be 
entered in the Register by the ROC. 

The Central Government has been empowered to extend time for registration of charge or satisfaction of 
charge of issue of debenture of a series and to order that the omission or mis-statement in the Register of 
Charges be rectified. 

BASIS FOR 

COMPARISON MORTGAGE CHARGE 

Meaning 

Mortgage implies the transfer of 

ownership interest in a particular 

immovable asset. 

Charge refers to the security for securing 

the debt, by way of pledge, hypothecation 

and mortgage. 



Creation 
Mortgage is the result of the act of 

parties. 

Charge is created either by the operation of 

law or by the act of the parties concerned. 

Registration 
Must be registered under Transfer 

of Property Act, 1882. 

When the charge is a result of the act of 

parties, registration is compulsory 

otherwise not. 

Term Fixed Infinite 

Personal Liability 

In general, mortgage carries 

personal liability, except when 

excluded by an express contract. 

No personal liability is created, however, 

when it comes into effect due to a contract, 

then personal liability may be created. 

 

Debentures 

Debenture is a legal document containing an acknowledgement of indebtedness by a company. It contains 
a promise to pay a stated rate of interest for a defined period and then to repay the principal at a given date 
of maturity. 

In short, a debenture is a formal legal evidence of debt and is termed as the senior securities of a company. 
The position of a bond-holder contrasts sharply with that of an equity-holder. 

Whereas the former are creditors, the latter are the ultimate owners of a company. Bond-holders assume 
risk but comparatively lower than the equity holders in the same organisation. 

Unlike equity holders, the bond investor does not share in the growth of a company to any appreciable 
extent. The debenture holder, it is assumed, is a happy being who is totally unconcerned with fluctuation in 
earning power. For preference and ordinary shareholders the hard rule is: No profits, no dividends. 

A company may acquire long term finance through public borrowings. These loans are raised by the issue 
of debentures. As per Thomas Evelyn, “A debenture is a document under the company’s seal which 
provides for the payment of a principal sum and interest there on at regular intervals, which is 
usually secured by a fixed or floating charge on the company’s property or undertaking and which 
acknowledges a loan to the company.” 

Thus a debenture is a loan to the company at fixed rate of debentures are printed or written on the back of 
the document, the debenture holders do not take any risk unlike shareholders They are the creditors of the 
company, profit or no profit, the debenture holders must get their interest. The debentures are redeemable 
after a fixed time which may be five years or more. 

Debenture financing is a cheaper source of finance in comparison to equity and preference shares the 
interest is paid to the debenture holders at a fixed rate and after fixed time intervals and that too before any 
dividend payment is made to shareholders. In the event of winding up of the company, the claims of 
debenture holders get first preference to the payment of shareholders. 



Characteristics of Debentures: 

(1) The debenture holders get interest at a fixed rate. They have priority of claim over that of shareholders. 

(2) The company may have profit or no profit, the debenture holders receive interest. 

(3) The debenture holders are the creditors of the company and in the event of winding up of the company. 
They hold priority of claim to assets over that of shareholders 

(4) Since the debenture holders have no voting power so they do not enjoy control over the affairs of the 
company. However in case of non-payment of interest or principal amount they can interfere in the company 
working by adopting legal action. 

(5) The face value of debenture is always higher in comparison with equity shares. 

(6) It is a cheaper source of finance in comparison with other sources. 

(7) The interest paid on debenture is considered as the deductible business expenditure for purpose of tax 
calculations. 

Types of Debentures: 

(i) Secured and Unsecured Debentures: 

Secured debentures are those which create fixed or floating charge on the assets of the company. Such 
debentures are also called as mortgage debentures. They are empowered to dispose of such assets for the 
recovery of their claims in case issuing company makes default. 

On the other hand, debentures which do not create any charge or security on assets of the company are 
called unsecured debentures. However, their claim is settled before any payments are made to equity and 
preference shareholders. 

(ii) Registered and Bearer Debentures: 

A registered debenture holder is one whose name exists on the debenture certificate and is registered with 
the company. Such debentures are transferred by more delivery without intimating the company. 

Generally, the interest coupons are attached to the debenture certificates and the bearer of such certificate 
can fill in the coupon and can claim interest by sending it to the company. 

(iii) Redeemable and Irredeemable Debentures: 

Redeemable debentures are those which are issued on redeemable basis i.e. issued on conditional basis 
that they shall be redeemed after a certain fixed period. 

Irredeemable debentures are those which are not redeemable during the existence of the company. But the 
debt becomes due for redemption if the company goes into liquidation or when the interest is not regularly 
paid as and when accrued. 



(iv) Convertible and Non-convertible Debentures: 

Convertible debenture holders have the option to convert their holdings into equity shares after a specified 
period of time. Such holder thus gets the chance to participate in the company affairs. Non- convertible 
debentures are those which cannot be covered into equity shares. 

Company Meeting and Types 

A meeting therefore, can be defined as a lawful association, or assembly of two or more persons by previous 
notice for transacting some business. The meeting must be validly summoned and convened. Such 
gatherings of the members of companies are known as company meetings. 

Essentials of Company Meetings 

The essential requirements of a company meeting can be summed up as follows: 

1. Two or More Persons: To constitute a valid meeting, there must be two or more persons. However, the 
articles of association may provide for a larger number of persons to constitute a valid quorum. 

2. Lawful Assembly: The gathering must be for conducting a lawful business. An unlawful assembly shall not 
be a meeting in the eye of law. 

3. Previous Notice: Previous notice is a condition precedent for a valid meeting. A meeting, which is purely 
accidental and not summoned after a due notice, is not at all a valid meeting in the eye of law. 

4. To Transact a Business: The purpose of the meeting is to transact a business. If the meeting has no 
definite object or summoned without any predetermined object, it is not a valid meeting. Some business 
should be transacted in the meeting but no decision need be arrived in such meeting. 

Kinds of Company Meetings 

The meetings of a company can be broadly classified into four kinds. 

• Meetings of the Shareholders. 
• Meetings of the Board of Directors and their Committees. 
• Meetings of the Debenture Holders. 
• Meetings of the Creditors. 

1. Meeting of the Share Holders 

The meetings of the shareholders can be further classified into four kinds namely, 

• Statutory Meeting, 
• Annual General Meeting, 
• Extraordinary General Meeting, and 
• Class Meeting. 

The chart given below gives a classification of company meetings. 

1. Statutory Meeting 

This is the first meeting of the shareholders conducted after the commencement of the business of a public 
company. Companies Act provides that every public company limited by shares or limited by guarantee and 



having a share capital should hold a meeting of the shareholders within 6 months but not earlier than one 
month from the date of commencement of business of the company. 

Usually, the statutory meeting is the first general meeting of the company. It is conducted only once in the 
lifetime of the company. A private company or a public company having no share capital need not conduct 
a statutory meeting. 

 

Kinds of Company Meetings 

2. Annual General Meeting 

The Annual General Meeting is one of the important meetings of a company. It is usually held once in a 
year. AGM should be conducted by both private and public ltd companies whether limited by shares or by 
guarantee; having or not having a share capital. As the name suggests, the meeting is to be held annually 
to transact the ordinary business of the company. 

3. Extra-ordinary General Meetings (EOGM) 

Statutory Meeting and Annual General Meetings are called the ordinary meetings of a company. All other 
general meetings other than these two are called Extraordinary General Meetings. As the very name 
suggests, these meetings are convened to deal with all the extraordinary matters, which fall outside the 
usual business of the Annual General Meetings. 

EOGMs are generally called for transacting some urgent or special business, which cannot be postponed 
till the next Annual General Meeting. Every business transacted at these meetings is called Special 
Business. 

PERSONS AUTHORIZED TO CONVENE THE MEETING  

The following persons are authorized to convene an extraordinary general meeting. 



• The Board of Directors. 
• The Requisitionists. 
• The National Company Law Tribunal. 
• Any Director or any two Members. 

4. Class Meetings 

Class meetings are those meetings, which are held by the shareholders of a particular class of shares e.g. 
preference shareholders or debenture holders. 

Class meetings are generally conducted when it is proposed to alter, vary or affect the rights of a particular 
class of shareholders. Thus, for effecting such changes it is necessary that a separate meeting of the holders 
of those shares is to be held and the matter is to be approved at the meeting by a special resolution. 

For example, for cancelling the arrears of dividends on cumulative preference shares, it is necessary to call 
for a meeting of such shareholders and pass a resolution as required by Companies Act. In case of such a 
class meeting, the holders of other class of shares have no right to attend and vote. 

2. Meetings of the Directors 

Meetings of directors are called Board Meetings. These are the most important as well as the most frequently 
held meetings of the company. It is only at these meetings that all important matters relating to the company 
and its policies are discussed and decided upon. 

Since the administration of the company lies in the hands of the Board, it should meet frequently for the 
proper conduct of the business of the company. The Companies Act therefore gives wide discretion to the 
directors to frame rules and regulations regarding the holding and conduct of Board meetings. 

The directors of most companies frame rules concerning how, where and when they shall meet and how 
their meetings would be regulated. These rules are commonly known as Standing Orders. 

3. Meetings of Debenture Holders 

The debenture holders of a particular class conduct these meeting. They are generally conducted when the 
company wants to vary the terms of security or to modify their rights or to vary the rate of interest payable 
etc. Rules and Regulations regarding the holding of the meetings of the debenture holders are either entered 
in the Trust Deed or endorsed on the Debenture Bond so that they are binding upon the holders of 
debentures and upon the company. 

4. Meetings of the Creditors 

Strictly speaking, these are not meetings of a company. They are held when the company proposes to make 
a scheme of arrangements with its creditors. Companies like individuals may sometimes find it necessary 
to compromise or make some arrangements with their creditors, In these circumstances, a meeting of the 
creditors is necessary. 

Company Resolutions And Types 

A resolution is the final form of a decision taken at a meeting by voting on a motion, with or without 
amendment. 



A Resolution must not be confused with a motion: 

A motion is considered at a meeting, a resolution is the outcome of the discussion. A resolution is binding 
on the organisation. It becomes effective when it is passed but minutes make the evidence of such 
resolution. Sometimes there is a legal formality, as we find in the Companies Act, to file a copy of a resolution 
with some appropriate authority (e.g., the Registrar of Companies) to make it effective. 

Rules Regarding Resolution: 

Every association has to function guided by the resolutions adopted at the meetings at different levels—
resolutions passed at general meetings, at executive meetings and at committee meetings, if any. In an 
Assembly or in Parliament proposed Bills are passed in the forms of resolutions which become the Acts 
subsequently. Therefore, the importance of resolutions is immense. Certain rules have to be strictly 
observed for passing resolutions. 

They are: 

(1) The drafting of a resolution has to be carried out with great care so that the purport or meaning of the 
resolution is easily and clearly understandable and there is no ambiguity (double meaning). The secretary, 
who is supposed to be an expert in the line, helps in the drafting process. The motion itself shall be drafted 
in such a manner that it can be adopted as a perfect resolution. This is particularly true for a formal resolution. 

(2) There are different styles and forms of drafting a resolution. Any one style can be followed. It is desirable 
that a formal resolution is drafted in a specialized style. 

(3) A resolution must be entered in the Minute Book in verbatim, i.e., word for word. 

(4) Once a resolution is passed it cannot be revoked or cancelled either at the same meeting or at any 
subsequent meeting by passing another resolution. 

Types of Resolutions: 

Broadly speaking, resolutions are of two types: 

(1) Ordinary Resolution: 

This type of resolution has the following characteristics: 

(a) This can be passed by a simple majority of votes and even by a margin of one vote. It can be passed (or 
lost) by the casting vote of the chairman. 

(b) This type of resolution is necessary to take decisions on ordinary matters of the association. 

(c) This is the most common type of resolution. 

(d) Formalities for passing such a resolution (unlike a special resolution) are not so strict. 



(2) Special Resolution: 

This type of resolution has the following characteristics: 

(a) It needs a specific margin of votes to be passed. For example—Two-thirds majority or three- fourths 
majority. Every association in its bye-laws mentions what shall be the margin. There may be statutory rules 
too. For example, the Companies Act states that there shall be three-fourths majority out of the members 
present (in person or by proxy) and voting. According to our Constitution, any Article of the Constitution can 
be altered by two-thirds majority of all the members of Parliament. 

(b) Such resolutions are necessary when any decision has to be taken affecting the very constitution of the 
organisation, e.g., altering the objects of the organisation 

(c) This type of resolution is not commonly necessary. 

(d) There may be strict formalities to be followed for the purpose (as found in the Companies Act). 

Concept of types of resolutions comes mostly from the Companies Act. There are various types of 
resolutions mentioned in the Companies Act, mainly applicable to members’ meetings. 

Resolutions as found in the Companies Act: 

(1) Ordinary Resolution: 

According to Sec. 189(1), an ordinary resolution is that which can be passed at a general meeting by simple 
majority (including a casting vote of the chairman, if any), votes being cast by the members present either 
in person or by proxy and either by show of hands or by poll. 

(2) Special Resolution: 

According to Sec. 189(2), a special resolution is that which can be passed at a general meeting, votes being 
cast by the members present either in person or by proxy and either by show of hands or by poll, provided 
that (a) in the agenda it is mentioned that the resolution shall be passed as a special resolution, (b) a notice 
has been duly issued and (c) three-fourth of the votes cast are in favour of the resolution. 

It has to be noted that at a Board meeting there is no question of any special resolution. But, sometimes to 
pass a particular type of resolution the consent of all the directors present is necessary. (In the past, special 
resolution was known as extraordinary resolution). 

(3) Resolution with Special Notice: 

According to the Companies Act, certain resolutions require a special notice for their validity. The resolution 
itself may be passed as an ordinary resolution. The notice for a members’ meeting is prepared and issued 
by the Board of Directors (the secretary does it in practice) and the agenda is included in the notice. 

If any member who wants to move any motion at the meeting must be given the opportunity to do it and 
generally for that this Section has been provided. According to Sec. 190, certain resolutions, as wanted by 
the Act or as mentioned in the articles, require special notice. 



It means that a member, intending to move a resolution, shall give a notice to the company at least fourteen 
days before the meeting and the company shall circulate the notice of the resolution to all the members at 
least seven days before the meeting. 

Suppose, a director is to retire by rotation and his name has been mentioned in the notice as offering for re-
election A member wants to propose the name of another person. He must send the name of that person at 
least fourteen days before the meeting and the company shall circulate the name at least seven days before 
the meeting (Sec. 257). 

(4) Resolution by Circulation: 

The Board of Directors of a Company (or the members of a committee appointed out of the directors of a 
company) may pass a resolution without holding a meeting. This can be done by circulating a draft of the 
resolution together with necessary papers, if any, to all the directors (or the members of the committee) at 
their usual address in India, and who are in India. 

The resolution is deemed to be passed provided: 

(a) The all or the majority have approved it and 

(b) The total number of directors then in India is not less than the quorum (Sec. 289). 

(5) Resolutions to be filed: 

Copies of some resolutions, e.g., as resolution on change of any clause of any document, have to be filed 
with the Registrar (Sec. 192). 

Minutes of the Meeting 

The minutes of a meeting are the record of the discussions/decisions therein. They have an official status; 
they are useful in law, and in some cases required by law to be written. Minutes are final when they are 
approved by the members of the group to which they relate, generally in the next meeting, and signed by 
the chairperson. 

Even if there are emotional moments in a meet, the minutes are written in an unemotional manner, are cool, 
factual, impersonal, and impartial. Moreover, such are the demands of time on most people that the minutes 
should be concise, boiled down to the essentials. 

Only some organizations’ require that they record the detailed discussions as well (i.e. who said what and 
what were the reactions… until the decision was reached). Normally, the body of the minute’s records. 

(a) The motions and amendments thereto 

(b) The proposer and seconded of motions 

(c) The details of voting, if any 



(d) Recommendations 

(e) Decisions/ resolutions 

(f) Tasks assigned to individuals, sub-committees 

The overall minutes should give 

1. The name of the organization/ unit 
2. Day, date, time and place 
3. Number in order (e.g. 33rd meeting of…) 
4. Names of chairperson and secretary 
5. Names of members present 
6. Names of the absent 
7. Attendees by special invitation, e.g. auditor, caterer, etc. 
8. Record of the transactions (on the guidelines given above) 
9. Signature of secretary and, after approval, that of the chairman. 

Tips for writing minutes 

The minutes are written generally by the secretary from the notes taken during the meet. He/she can use 
the agenda as the framework for writing them and use short forms, shorthand etc. to take quick and accurate 
notes. He may have to ask members to repeat their words to get them right. 

He should note down all the particulars needed for the fair copy of minutes. The items of the minutes can 
be written under short headings such as are used in the agenda. 



 



 

 

 

 



UNIT-5 

Prevention of Oppression and Mismanagement 

Chapter XVI of the Companies Act, 2013 deals with the provisions relating to prevention of oppression and 
mismanagement of a company. Oppression and mismanagement of a company mean that the affairs of the 
company are being conducted in a manner that is oppressive and biased towards the minority shareholders 
or any member or members of the company. To prevent the same, there are provisions for the prevention 
and mismanagement of a company. 

Application to tribunal for relief in cases of oppression, etc 

According to section 241, any member of the company who complains that the affairs of the company are 
being conducted in a manner that is prejudicial to public interest or in a manner prejudicial or oppressive to 
him or any material change that is being brought about by, or in the interests of, any creditors, including 
debenture holders or any  class shareholders of the company etc. that would materially affect the 
management of the company and would make its affairs prejudicial to public interests or any of its member 
or class of members, may make an application to the tribunal in accordance with the provisions of section 
244 of the Act. 

The central government may also make an application to the tribunal for its orders where it thinks that the 
affairs of the company are prejudicial to public interest. 

Powers of Tribunal 

Under section 242 of the Act, the Tribunal has the power to order for the regulation of the conduct of affairs 
of the company in future, the purchase of shares, restriction on the transfer of the share, termination, setting 
aside or modification of any agreement, setting aside of any transfer, delivery of goods, payment, execution 
or other act relating to property, removal of managing director, manager, or any of the directors of the 
company, recovery of undue gains made by any managing director, manager or director during the period 
of his appointment as such, imposition of costs as may be deemed fit. 

A certified copy of the order shall be filed with the registrar within 30 days of the order by the tribunal. 

Any contravention of the provisions of this chapter shall lead company towards the imposing of fine which 
shall not be less than 10 lakh rupees and which may extend to 25 lakh rupees and every officer of the 
company who is in default shall be punished with an imprisonment of six months and with fine which shall 
not be less than twenty-five thousand rupees and which may extend to one lakh rupees. 

Consequences of termination or modification of certain agreement 

If an order of the tribunal set asides, modifies or terminates any ongoing agreement then as per the 
provisions of section 243 of the Act, such an action shall not give rise to any claims against any director or 
any person of the company for compensation for damages, etc. Any director, managing director, etc who 
has been terminated from the post as per the orders of the tribunal shall not hold the office of the same 
before the expiry of a period of five years from the order of the tribunal. 

 



Right to apply under section 241 

According to section 244 of the Act, the following people can apply for the orders from the tribunal- 

1. In the case of a company having share capital of not less than one hundred members of the company or not 
less than one-tenth of the total number of its members, whichever is less, or any member or members 
holding not less than one- tenth of the issued share capital of the company, subject to the condition that the 
applicant or applicants has or have paid all calls, and other sums due on his or their shares. 

2. In the case of a company not having a share capital, not less than one- fifth of the total number of its 
members. 

Section 245 of the act talks about class action suits, wherein the class of members having a similar cause 
of action can file an application before the tribunal to seek necessary orders. 

The prevention and oppression of mismanagement of a company is required so that there is no prejudice 
towards the public interest and there is no biasness towards the minority shareholders. Thereby the Act 
incorporates the wide provisions for the same so that there is smooth functioning of the companies, as well 
as the interest of all the shareholders, is put to forth. 

Winding up-Kinds and Conduct 

Winding up of a company is defined as a process by which the life of a company is brought to an end and 
its property administered for the benefit of its members and creditors. In words of Professor Gower, “Winding 
up of a company is the process whereby its life is ended and its Property is administered for the benefit of 
its members & creditors. An Administrator, called a liquidator is appointed and he takes control of the 
company, collects its assets, pays its debts and finally distributes any surplus among the members in 
accordance with their rights.” 

Modes of Winding up of a Company 

As per section 270 of the Companies Act 2013, the procedure for winding up of a company can be initiated 
either: 

a) By the tribunal or, 

b) Voluntary 

a) Winding up by the tribunal: As per new Companies Act 2013, a company can be wound up by a 
tribunal in the below mentioned circumstances: 

1. When the company is unable to pay its debts 
2. If the company has by special resolution resolved that the company be wound up by the tribunal. 
3. If the company has acted against the interest of the integrity or morality of India, security of the state, or has 

spoiled any kind of friendly relations with foreign or neighboring countries. 
4. If the company has not filled its financial statements or annual returns for preceding 5 consecutive financial 

years. 
5. If the tribunal by any means finds that it is just & equitable that the company should be wound up. 
6. If the company in any way is indulged in fraudulent activities or any other unlawful business, or any person 

or management connected with the formation of company is found guilty of fraud, or any kind of misconduct. 



Filling up winding up petition: Section 272 provides that a winding up petition is to be filed in the 
prescribed form no 1, 2 or 3 whichever is applicable and it is to be submitted in 3 sets. The petition for 
compulsory winding up can be presented by the following persons: 

a) The company 

b) The creditors ; or 

c)Any contributory or contributories 

d) By the central or state govt. 

e) By the registrar of any person authorized by central govt. for that purpose 

Final Order and its Contents: The tribunal after hearing the petition has the power to dismiss it or to make 
an interim order as it think appropriate or it can appoint the provisional liquidator of the company till the 
passing of winding up order. An order for winding up is given in form 11. 

b) Voluntary winding up of a company: The company can be wound up voluntarily by the mutual decision 
of members of the company, if: 

a) The company passes a Special Resolution stating about the winding up of the company. 

b) The company in its general meeting passes a resolution for winding up as a result of expiry of the period 
of its duration as fixed by its Articles of Association or at the occurrence of any such event where the articles 
provide for dissolution of company. 

Procedure for Voluntary Winding Up: 

1. Conduct a board meeting with 2 Directors and thereby pass a resolution with a declaration given by directors 
that they are of the opinion that company has no debt or it will be able to pay its debt after utilizing all the 
proceeds from sale of its assets. 

2. Issues notices in writing for calling of a General Meeting proposing the resolution along with the explanatory 
statement. 

3. In General Meeting pass the ordinary resolution for the purpose of winding up by ordinary majority or special 
resolution by 3/4th majority. The winding up shall be started from the date of passing the resolution. 

4. Conduct a meeting of creditors after passing the resolution, if majority creditors are of the opinion that 
winding up of the company is beneficial for all parties then company can be wound up voluntarily. 

5. Within 10 days of passing the resolution, file a notice with the registrar for appointment of liquidator. 
6. Within 14 days of passing such resolution, give a notice of the resolution in the official gazette and also 

advertise in a newspaper. 
7. Within 30 days of General meeting, file certified copies of ordinary or special resolution passed in general 

meeting. 
8. Wind up the affairs of the company and prepare the liquidators account and get the same audited. 
9. Conduct a General Meeting of the company. 
10. In that General Meeting pass a special resolution for disposal of books and all necessary documents of the 

company, when the affairs of the company are totally wound up and it is about to dissolve. 
11. Within 15 days of final General Meeting of the company, submit a copy of accounts and file an application 

to the tribunal for passing an order for dissolution. 



12. If the tribunal is of the opinion that the accounts are in order  and all the necessary compliances have been 
fulfilled, the tribunal shall pass an order for dissolving the company within 60 days of receiving such 
application. 

13. The appointed liquidator would then file a copy of order with the registrar. 
14. After receiving the order passed by tribunal, the registrar then publish a notice in the official Gazette declaring 

that the company is dissolved. 

Effect of Winding up by tribunal (Sec. 279): According to this section, the order for winding up of a 
company shall operate in favour of all the creditors and all contributories of the company as if it had been 
made out or the joint petition of creditors and contributories. 

Effect of voluntary winding up (Sec. 309): In the case of a voluntary winding up, the company shall from 
the commencement of the winding up cease to carry on its business except as far as required for the 
beneficial winding up of its business. The corporate state and corporate powers of the company shall 
continue until it is dissolved. 

 


